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RESPONDENT’S BRIEF

Issue
Has Schmerber failed to establish that the district court abused its discretion, either by
relinquishing jurisdiction, or by declining to place him on probation upon granting, in part, his
Rule 35 motion for reduction of sentence?

Schmerber Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Schmerber pled guilty to criminal possession of a financial transaction card and the
district court imposed a unified sentence of five years, with two years fixed, and retained
jurisdiction. (R., pp.54-55.) Following the period of retained jurisdiction, the district court
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relinquished jurisdiction. (R., pp.60-61.) Schmerber filed a notice of appeal timely from the
district court’s order relinquishing jurisdiction. (R., pp.67-70.) He also filed a timely Rule 35
motion for a reduction of sentence, requesting that the district court place him on probation. (R.,
pp.62-66.) The district court declined to place Schmerber on probation, but partially granted his
motion by reducing the indeterminate portion of his sentence by one year. (Aug., pp.1-3.)
Schmerber asserts that the district court abused its discretion by relinquishing jurisdiction
in light of his mental health issues, his belief that the district court should not have considered
whether other rider participants “would misperceive a grant of probation as a reward for having
disciplinary problems,” and because he had “a place to live” and “a good prospect for a job.”
(Appellant’s brief, pp.4-6.) Schmerber has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to place a defendant on probation or whether, instead, to relinquish jurisdiction over the
defendant is a matter within the sound discretion of the district court and will not be overturned
on appeal absent an abuse of that discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241,
248 (Ct. App. 2013) (citing State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v.
Lee, 117 Idaho 203, 205–06, 786 P.2d 594, 596–97 (Ct. App. 1990)). A court's decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be inappropriate under
I.C. § 19-2521. State v. Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154
Idaho at 889, 303 P.3d at 248 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292
(2001)).
Schmerber is not an appropriate candidate for probation. He performed abysmally on his
rider, incurring disciplinary actions throughout his time at NICI – even after he was stabilized on
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his mental health medication. (APSI, pp.5, 8. 1) NICI staff described Schmerber as having “an
extensive disciplinary history” – he amassed five verbal warnings, nine written warnings, an
infraction, and a DOR while at NICI, and he violated certain rules “numerous times,” repeatedly
failing to follow staff directives and also incurring sanctions for being out of area on five
separate occasions. (APSI, pp.5, 7.) He was also “fired from his job” at the chapel for stealing
“about 12 address books” from the chapel office after he was specifically told “to not take them
from the Chapel” and that the books “would not be available to the inmate population until
further notice.” (APSI, p.14.) Staff reported that Schmerber refused to accept responsibility,
claiming he “did not really steal the books because they accidentally ended up in his pocket and
then in his locker,” and he also justified taking the books because they had previously been
“offered for free to all inmates.” (APSI, pp.8, 14.)
Schmerber also failed to complete his assigned programming while on his rider and,
while he made “some progress,” program staff advised that it was “very minimal.” (APSI, pp.4,
6.) NICI staff reported that, after Schmerber had been at NICI for four months, he was “about
three fourths complete with programming, as well as stable and receiving quality mental health
services and regular contact with his assigned clinician, yet he did not take his ‘Rider’ seriously;
he made zero apparent progress toward integrating anything that he was learning in group into
his daily life”; his “criminal thinking and behavior has not changed at this stage of programming,
and it is most likely to continue if he is released in the community”; and, “Of most concern, Mr.
Schmerber does not appear to have any level of internal motivation to change his criminal
thinking or his behavior at this time.” (APSI, pp.6, 8.)
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APSI page numbers correspond with the page numbers of the electronic file “Confidential
Exhibits Appeal.pdf.”
3

Although Schmerber blames his poor behavior on the adjustments made to his mental
health medication and the side effects thereof, rider staff noted that “it is questionable that his
claims were truthful,” as Schmerber had been “saying there is something wrong with every
medication they give him, attempting to get the medications that he wants,” and – with respect to
his claims of drowsiness – medical staff reported that Schmerber was “on the lowest dosage and
it should not affect him that greatly.” (APSI, p.7.) Further, “Schmerber’s behavior was often
antisocial with self-centered, argumentative, and deceitful personality qualities”; he “made his
demands known by staff shopping, complaining, as well as lying about the turn of events when
things did not meet his expectations”; and, “[w]hen he was addressed on these issues, he would
threaten a mental breakdown as a way to seek negative attention or to get out of the unwanted
situation.” (APSI, pp.6-7.)
NICI recommended that the district court relinquish jurisdiction, stating:
[Schmerber’s] behavior was problematic. He was given many opportunities to
improve his behavior and show seriousness toward his programming; he failed to
do so. While at NICI, he spent most of his time breaking the rules; he was given
feedback as well as multiple corrective actions for his behavior and performance
in groups and on tier. He constantly complained, argued, and sought negative
attention instead of accepting feedback and taking responsibility for his actions.
… Mr. Schmerber’s numerous corrective actions are indications that he is not
willing to follow the rules. His work history at NICI describes him as a man who
lacks trust and work ethic, and who is incapable of securing and maintaining a
stable job, which is crucial to his financial independence and being a productive
member of society. His multiple formal and informal violations of being “out of
area” is an indicator that he is most likely to continue violating probation, and
possibly abscond if placed on probation. This is concerning for someone who has
an extensive history of probation violations and failure to appear to court cases.
His DOR for theft on 06/28/18 is disturbing, considering his instant offense that
brought him to NICI as well as his significant behavior history are related to
criminal possession of FTC forgery devices and of a financial transaction card.
What is more disturbing is that he knows right from wrong but continues to
choose the wrong decision as well as cover up for his actions, seeing nothing
wrong with them. … He does not appear amendable [sic] to treatment, and his
overall program performance has been poor. If released in the community, Mr.
Schmerber is more likely to continue to abuse substances, engage in criminal
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activities, and be harmful to self and others. He could not demonstrate positive
meaningful progress and motivation at NICI and is most likely to act the same if
released in the community.
(APSI, pp.9-10.)
The district court considered all of the relevant information and reasonably concluded
that Schmerber was not a suitable candidate for probation, stating, “[A]s it stands I just really
don’t have any confidence that you’re able to do it right now, sir.” (9/18/18 Tr., p.18, Ls.19-21.)
The district court’s decision to relinquish jurisdiction was appropriate in light of Schmerber’s
continued criminal thinking and behavior, his failure to demonstrate adequate rehabilitative
progress while on his rider, his lack of amenability to treatment, and the risk he presents to the
community. Given any reasonable view of the facts, Schmerber has failed to establish that the
district court abused its discretion by declining to place him on probation at the conclusion of his
period of retained jurisdiction.
Schmerber also asserts that the district court abused its discretion by denying his Rule 35
request to be placed on probation. In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840
(2007), the Idaho Supreme Court observed that a Rule 35 motion “does not function as an appeal
of a sentence.” The Court noted that where a sentence is within statutory limits, a Rule 35
motion is merely a request for leniency, which is reviewed for an abuse of discretion. Id. Thus,
“[w]hen presenting a Rule 35 motion, the defendant must show that the sentence is excessive in
light of new or additional information subsequently provided to the district court in support of
the Rule 35 motion.” Id. Absent the presentation of new evidence, “[a]n appeal from the denial
of a Rule 35 motion cannot be used as a vehicle to review the underlying sentence.” Id. Accord
State v. Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008).
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Schmerber did not present any new or additional information in support of his Rule 35
motion for a reduction of sentence. He merely reiterated his claims that his poor behavior was
due to the adjustments made to his mental health medications while on his rider and that he did
not intend to steal the address books from the chapel, and reminded the court that he completed
Microsoft Digital Literacy and Urban Farming courses while he was at NICI, and that he had a
place to live and a potential job in the community. (R., pp.63-65.) All of this information was
before the district court at the time that it relinquished jurisdiction; as such, it was not “new”
information. (APSI, pp.7-8, 11, 13, 16; 9/18/18 Tr., p.13, L.7 – p.16, L.6.) Because Schmerber
presented no new evidence in support of his Rule 35 motion, he failed to demonstrate in the
motion that his sentence was excessive. Having failed to make such a showing, he has failed to
establish any basis for reversal of the district court’s order granting, in part, his Rule 35 motion
for a reduction of sentence.

Conclusion
The state respectfully requests this Court to affirm the district court’s order relinquishing
jurisdiction and the district court’s order granting, in part, Schmerber’s Rule 35 motion for a
reduction of sentence.

DATED this 20th day of March, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 20th day of March, 2019, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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